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1 See TEX. R. APP. P. 47.4.

I. INTRODUCTION

The primary issue that we address in this summary
judgment appeal is whether the 1967 contractual will of
Bill and Vivian Swearingin limited or restricted in any
manner Vivian's right during her lifetime to make inter
vivos dispositions of estate property. Because the con-
tractual will conveyed the couple's estate to Vivian in fee
simple upon Bill's death and because the contractual will
did not limit or restrict Vivian's right to make inter vivos
dispositions, we hold that the trial court correctly ren-
dered a summary judgment for Appellees on Appellants'
breach of contract, constructive trust, action to set aside
transfers, tortious interference with inheritance rights,
conversion and misappropriation of property claims, as
well as on Appellants' request for an accounting and a

temporary injunction. Accordingly, we will affirm the
trial court's summary judgment for Appellees on these
claims.

But because Appellants' fraud and conspiracy to de-
fraud claims are not predicated on Vivian's alleged ina-
bility under the 1967 contractual will to make inter vivos
transfers of estate property and because these claims are
not barred by the doctrine of res judicata, we will reverse
the trial court's summary judgment on these claims and
remand Appellants' fraud and conspiracy to defraud
claims to the trial court.

II. FACTUAL AND PROCEDURAL BACK-
GROUND

Although the facts are undisputed, this case presents
a quirky and twisted procedural background. Bill and
Vivian Swearingin executed a joint contractual will on
August 29, 1967. The joint will provided that the survi-
vor would take all the property owned by either or both
in fee simple and that any property remaining at the
death of the survivor would be divided one-half to Vi-
vian's named descendants and one-half to Bill's children.
Bill died later in 1967, and Vivian probated the joint
will.

Approximately thirty-five years later, Vivian created
an estate plan. On November 9, 2002, Vivian executed a
Statutory Durable Power of Attorney in favor of her ne-
phew, Terry Ellis, giving him immediate power to act as
her agent. On March 7, 2003, Vivian created two trusts
and named Ellis and her niece, Donna Mullen, as trus-
tees. Vivian also executed a Special Warranty Deed,
conveying real property to Ellis and Mullen in their ca-
pacities as trustees. Vivian executed a new will on March
20, 2003.

Bill's descendants--Appellants Donald Swearingin,
Billy Jack Swearingin, Beverly Hooker, Connie Morris,
and Frankie Mae Smith--learned of Vivian's inter vivos



transfers and filed suit against Vivian, Mullen, Ellis, and
Loraine Ellis in the county court at law in Parker County,
complaining of the transfers. Appellants asserted nu-
merous causes of action, including a declaratory judg-
ment action ? and a claim for fraud and conspiracy to
defraud, alleging that Vivian was mentally incapacitated
when she executed these documents and that Ellis and
Mullen had induced Vivian into making these inter vivos
transfers to defraud Appellants of the portion of the es-
tate that they would inherit under the 1967 contractual
will. But Vivian was still alive when Appellants filed
their lawsuit in Parker County, so the trial court sus-
tained Appellees' plea to the jurisdiction, which alleged
that except for the declaratory judgment action, Appel-
lants' claims were not ripe. The Parker County court en-
tered a January 22, 2004 order dismissing all of Appel-
lants' claims without prejudice except the declaratory
judgment action.

2 Specifically, Appellants sought

a declaration that the [1967]
Bill and Vivian Swearingin Will
constitutes an irrevocable con-
tractual Will between those parties
and that Plaintiffs have vested
rights in and to all property in the
name of, or being held for the
benefit of, Vivian Swearingin; that
any transfers of the property made
by Vivian Swearingin, Terry El-
lis[,] or Donna Mullen are void.

Six months later, pursuant to an agreement by the
parties, the Parker County court signed a final judgment
declaring that Bill and Vivian's 1967 joint will "consti-
tutes a contract between Bill Swearingin and Vivian
Swearingin" and stating that "all relief not expressly
granted herein is hereby denied." Appellants filed in this
court a notice of appeal from the January 22, 2004 order
of partial dismissal and also filed in the trial court a peti-
tion for deposition to perpetuate the testimony of Vivian
Swearingin and Bobby Joe Tipton. This latter
cause--styled "In re Petition to Perpetuate Testimony of
Vivian Swearingin and Bobby Joe Tipton"--was trans-
ferred by agreed order to the 17th District Court in Tar-
rant County. Vivian subsequently died, and her March
20, 2003 will was admitted to probate.

After Vivian's death, Appellants moved to dismiss
their appeal of the Parker County order, contending that
the issues presented in that appeal had been mooted by
Vivian's death. We granted Appellants' motion and dis-
missed that appeal. After Vivian's death, Appellants also

filed a petition in intervention against Ellis and Mullen in
the suit pending in the 17th District Court of Tarrant
County, seeking to set aside the inter vivos transfers Vi-
vian made to Ellis and Mullen in their capacities as trus-
tees based on fraud, conspiracy to defraud, conversion,
misappropriation of property, and tortious interference
with inheritance rights. Appellants also asked the court to
set aside the transfers, to impose a constructive trust, to
enter a temporary injunction, to assess punitive damages
and attorney's fees, and to require Appellees to produce
an accounting. * The parties agreed to transfer this suit
from the 17th District Court of Tarrant County to the
probate court in Tarrant County in which the probate of
Vivian's March 20, 2003 will was pending.

3 Appellants subsequently amended their peti-
tion to join the Estate of Vivian Swearingin; Ellis
and Mullen, individually and as co-executors;
Belle Hill, LLC; and Dorman Max, Ltd. They al-
so added a cause of action for breach of contract.

In the probate court, Appellees filed a motion for
partial summary judgment on the grounds that Appel-
lants' claims seeking to invalidate the November 9, 2002
Statutory Durable Power of Attorney, the March 7, 2003
Special Warranty Deed, and all transfers made pursuant
to these instruments were barred because they were all
predicated on the invalid theory that Vivian lacked au-
thority under the 1967 contractual will to make these
transfers and based on the doctrine of res judicata. * Ap-
pellees claimed that Appellants could have, but did not,
pursue these claims to final adjudication in the Parker
County suit. After Appellees filed their motion for sum-
mary judgment, Appellants likewise moved for partial
summary judgment. Appellants asked the trial court to
impose a constructive trust on all assets transferred from
Vivian to Appellees. Appellees responded by filing a
cross-motion seeking summary judgment on Appellants'
causes of action for breach of contract and constructive
trust, specifically arguing that the 1967 contractual will
did not limit Vivian's ability or authority to make inter
vivos transfers.

4  Appellees' summary judgment motion ex-
plained that, "[a]s an initial matter, Plaintiffs'
claims are meritless because the Will authorized
Vivian, as the survivor, to dispose of the inherited
property 'as [she saw] fit' during her lifetime."

After a hearing, the probate court signed two sum-
mary judgments: a partial summary judgment granting
judgment for Appellees on Appellants' breach of contract
and constructive trust claims, and a final summary judg-
ment ruling that Appellants were barred from seeking to
invalidate the Statutory Durable Power of Attorney, the
Special Warranty Deed, and the transfers made pursuant



to these documents and that all other relief was denied.
This appeal followed.

III. SUMMARY JUDGMENT FOR APPELLEES

Appellants contend in two issues that the trial court
erred (1) by granting summary judgment on their claims
to enforce the 1967 contractual will and by failing to
impose a constructive trust on assets held by Appellees
and (2) by rendering a final summary judgment that their
claims seeking to invalidate the Statutory Durable Power
of Attorney, the Special Warranty Deed, and the trans-
fers made pursuant to those instruments were barred by
res judicata.

A. Standard of Review

A movant who conclusively negates at least one es-
sential element of a cause of action is entitled to sum-
mary judgment on that claim. /HS Cedars Treatment Ctr.
of Desoto, Tex., Inc. v. Mason, 143 S.W.3d 794, 798, 47
Tex. Sup. Ct. J. 666 (Tex. 2004). When reviewing a
summary judgment, we take as true all evidence favora-
ble to the nonmovant, and we indulge every reasonable
inference and resolve any doubts in the nonmovant's fa-
vor. Id. A defendant is entitled to summary judgment on
an affirmative defense if the defendant conclusively
proves all the elements of the affirmative defense.
Rhone-Poulenc, Inc. v. Steel, 997 S W.2d 217, 223, 42
Tex. Sup. Ct. J. 927 (Tex. 1999). To accomplish this, the
defendant-movant must present summary judgment evi-
dence that establishes each element of the affirmative
defense as a matter of law. Ryland Group, Inc. v. Hood,
924 S.W.2d 120, 121, 39 Tex. Sup. Ct. J. 685 (Tex. 1996).
When both parties move for summary judgment and the
trial court grants one motion and denies the other, the
reviewing court should review both parties' summary
judgment evidence and determine all questions pre-
sented. FM Props. Operating Co. v. City of Austin, 22
S.W.3d 868, 872, 43 Tex. Sup. Ct. J. 835 (Tex. 2000).
The reviewing court should render the judgment that the
trial court should have rendered. /d.

B. Law on Contractual Wills

Contractual wills represent not only a proposed tes-
tamentary disposition of property inherent in a will but
also a contract between the testators. Magids v. Am. Title
Ins. Co., 473 S.W.2d 460, 464, 15 Tex. Sup. Ct. J. 76
(Tex. 1971) (discussing this duality); Weidner v.
Crowther, 157 Tex. 240, 301 S.W.2d 621, 624 (1957)
(stating that a contract of the parties lies at the heart of a
mutual will). Pursuant to that portion of the will that ma-
nifests the contract, the testators agree to a particular
disposition of property once both die. Meyer v. Shelley,
34 S.W.3d 619, 622 (Tex. App.--Amarillo 2000, no pet.).
Upon the death of one of the two, the bargain or agree-

ment becomes irrevocable. /d. That is, the survivor can-
not alter the agreement by making a testamentary dispo-
sition of the property subject to the agreement in a man-
ner different from the agreement. /d.; Knesek v. Witte,
715 S.w.2d 192, 198 (Tex. App.--Houston [lst Dist.]
1986, writ ref'd n.r.e.).

C. Analysis of Claims Predicated on Vivian's Alleged
Lack of Authority to Make Inter Vivos Transfers of
Estate Property

Appellants argue that Vivian disposed of estate
property in violation of the contractual will by making
transfers prior to her death, which reduced the estate that
was available to Appellants as the remaindermen. * Ap-
pellants do not argue on appeal that the trial court erred
by admitting Vivian's 2003 will to probate or that the
2003 will gave Appellants a different percentage of the
residuary than the 1967 will. Appellants' argument--that
Vivian breached the contractual part of her 1967 mutual
will by transferring all of her assets to Appellees--is not
supported by case law and contradicts the plain meaning
of the terms of the 1967 contractual will.

5  Appellants are "remaindermen" under the
will, not the definition commonly used in real
property. See BLACK'S LAW DICTIONARY
1293 (6th ed. 1990) (defining a "remainderman”
under a will as "the party who will receive what
is left of the decedent's property after all specific
bequests have been satisfied").

We begin by examining the pertinent terms of the
1967 contractual will. Bill and Vivian Swearingin's con-
tractual will provided in paragraph 2 that

after the death of the one of us dying
first the survivor always maintain owner-
ship of and use and occupancy of one
tract of land improved with a residence
for his or her home until his or her death,
and that the survivor of us, Bill Swearin-
gin or Vivian Swearingin, as the case may
be, shall have absolutely and in fee simple
all of the estate of every character and
description, real, personal or mixed,
which either or both of us may own or
have any interest in at the time of the
death of the one of us dying first, hereby
intending to include both community and
separate property, and we hereby devise
and bequeath unto such survivor all of
such property, subject, however, to the
terms and provisions of Paragraph 4 of
this our joint and mutual last will and tes-
tament, concerning disposition of what



property should remain on hand after the
death of the one of us dying last, and
nothing in this Paragraph 2 or in Para-
graph 4 shall constitute any restraint or
restriction on the full fee ownership of the
survivor of us of any property, or on the
right of such survivor to manage, control,
mortgage, sell, lease[,] or use the
proceeds of such property as he or she
sees fit, or if he or she needs such proper-
ty or the proceeds of such property to live
on or to pay any indebtedness on the
home of his or her choice. [Emphasis
added.]

Paragraph 4 of the will provided that

after the death of the one of us dying
last, . . . it is our will and desire, and the
will and desire of each of us, that all of
the property either or both of us may own
or have an interest in at the time of our
deaths, or at the time of the death of the
one of us dying last, hereby intending to
include both community and separate
property, whether it be the one place of
our or his or her home or whatever else
may then be on hand in the way of prop-
erty, be sold by our Independent Execu-
tors or Independent Executrices hereinaf-
ter named . . . and divided into two equal
halves, one[-]half to go to Loraine Ellis,
sister of Vivian Swearingin, . . . and if
Loraine FEllis be not then living, to Terry
Ellis and Donna Ellis equally, . . . and the
other one[-]half to go to the three children
of Bill Swearingin in three equal shares,
such children being James Orland Swea-
ringin, ®* Melvin Donald Swearingin[,] and
Frankie Mae Swearingin Smith, and if one
or more or all of such children should
then be dead, their share or portion to go
to their children who survive them, in
equal shares, . . . .

6 James Swearingin is deceased; his children
are Connie Morris, Beverly Hooker, and Billy
Jack Swearingin.

Reading these paragraphs together, it is clear that
Bill and Vivian in language free of ambiguity clothed

whichever of them survived the other with the unquali-
fied right to convey the estate property during his or her
lifetime and limited the rights of the remaindermen to
whatever estate remained in the survivor at the time of
his or her subsequent death. See Harrell v. Hickman, 147
Tex. 396, 402-03, 215 S.W.2d 876, 879 (1948) (holding
that survivor taking conditional fee or life estate with full
power of disposition under will may dispose of property
as she sees fit during her lifetime); Singleton v. Donal-
son, 117 SW.3d 516, 519 (Tex. App.--Beaumont 2003,
pet. denied) (holding that when will gives life tenant un-
qualified power to dispose of property during his life-
time, the remainder beneficiaries have no justiciable in-
terest in any property except that which has not been
disposed of at the life tenant's death); Watson v. Watson,
576 S.W.2d 467, 469 (Tex. Civ. App.--Waco 1978, no
writ) (same). Because the contractual will did not limit
Vivian's powers, as the surviving spouse, to liquidate the
estate's assets during her lifetime, she had the right to
transfer any of her property, including into trust. See
Kelly v. Lansford, 572 S.W.2d 369, 373 (Tex. Civ.
App.--Fort Worth 1978, writ refd n.r.e.) (stating that
person has capacity to transfer property inter vivos into
trust to the extent that she has capacity to transfer prop-
erty inter vivos free of trust); Richardson v. Lingo, 274
S.W.2d 883, 886 (Tex. Civ. App.--Galveston 1955, writ
ref'd n.r.e.) (holding appellee had right of inter vivos
alienation and that his actions were completely consistent
with the will under which he received title and the con-
tract under which the will was made). Vivian's inter vi-
vos transfers were authorized by the 1967 will and did
not change the ultimate testamentary disposition of the
estate property remaining at her death; consequently,
Vivian did not breach the 1967 contractual will. See
Meyer, 34 S.W.3d at 623; Kelly, 572 S.W.2d at 373. In
fact, Appellants' complaint is not that they were no long-
er entitled to the portion of the residuary allocated them
pursuant to the 1967 will; their complaint is that the re-
siduary was substantially depleted by Vivian's inter vivos
transfers.

In short, Appellees conclusively established that the
1967 contractual will authorized Vivian to make inter
vivos transfers, so the trial court correctly granted sum-
mary judgment for Appellees on Appellants' claims for
breach of contract, constructive trust, action to set aside
transfers, tortious interference with inheritance rights,
and conversion and misappropriation of property claims,
as well as on Appellants' request for an accounting and a
temporary injunction. All of these claims asserted by
Appellants were premised on their legally erroneous
construction of the 1967 contractual will as limiting Vi-
vian's right to make inter vivos transfers of estate prop-
erty. Accordingly, we overrule Appellants' first issue.



D. Analysis of Fraud and Conspiracy to Defraud
Claims

Appellants also asserted claims against Ellis and
Mullen for fraud and conspiracy to defraud, alleging that
Vivian lacked capacity to make the inter vivos transfers
and that Ellis and Mullen induced her into making these
transfers to deprive Appellants of the remainderman in-
terest in the estate granted them under the 1967 contrac-
tual will. Appellants pleaded these same fraud and con-
spiracy to defraud causes of action in their suit in Parker
County. But the Parker County court dismissed these
claims without prejudice and, subsequently, entered a
final declaratory judgment in that suit. Because Appel-
lants had previously brought in their Parker County suit
the same fraud and conspiracy to defraud claims they
assert here, Appellees moved for a partial summary
judgment on the affirmative defense of res judicata; the
trial court granted their motion.

"To establish res judicata, the claimant must show:
(1) there was a prior final judgment on the merits ren-
dered by a court of competent jurisdiction; (2) the parties
or those in privity with them are identical in both suits;
and (3) the same cause of action is involved in both
suits." McGowen v. Huang, 120 S.W.3d 452, 460 n.4
(Tex. App.--Texarkana 2003, pet. denied) (citing Amstadt
v. United States Brass Corp., 919 S.W.2d 644, 652, 39
Tex. Sup. Ct. J. 351 (Tex. 1996)). Here, Appellants' fraud
and conspiracy to defraud claims were not adjudicated
on the merits in the Parker County suit. Instead, the
Parker County court sustained Appellees' plea to the ju-
risdiction and dismissed these claims without prejudice.
Unadjudicated claims dismissed without prejudice are
not subsequently barred by the doctrine of res judicata.
See Brown v. Prairie View A & M Univ., 630 S.W.2d
405, 408 (Tex. App.--Houston [14th Dist.] 1982, writ
ref'd n.r.e.) (holding that an order dismissing a lawsuit
for want of jurisdiction is not res judicata of the merits of
that lawsuit and does not bar the plaintiff from bringing
the same cause again once the impediment to jurisdiction
has been removed), abrogated on other grounds, Harris
County v. Sykes, 136 S.W.3d 635, 640, 47 Tex. Sup. Ct. J.
618 (Tex. 2004) (holding that dismissal for want of juris-
diction based on sovereign immunity was res judicata as
to subsequent suit against governmental employee under
section 101.106 of the Texas Tort Claims Act); see also
Welch v. Hrabar, 110 S.W.3d 601, 607 (Tex.
App.--Houston [14th Dist.] 2003, pet. denied) (recogniz-
ing that if a suit is dismissed without prejudice, or if the
plaintiff takes a voluntary nonsuit, res judicata does not
impede subsequent actions); Bell v. Moores, 832 S.W.2d
749, 754 (Tex. App.--Houston [14th Dist.] 1992, writ
denied) (same); Home Builders Ass'n of Miss., Inc. v.
City of Madison, 143 F.3d 1006, 1013 (5th Cir. 1998)
(stating that a dismissal for lack of subject matter juris-

diction is not a ruling on the merits and therefore cannot
have res judicata effect and bar plaintiffs from pursuing
claims in state court).

Appellees argue, however, that because the declara-
tory judgment subsequently entered by the Parker Coun-
ty court contains a "Mother Hubbard" clause, it consti-
tutes a final judgment on the merits of Appellants' fraud
and conspiracy to defraud claims. We cannot agree.
These claims had been dismissed on Appellees' motion,
prior to entry of the final declaratory judgment; they
were not pending at the time the final judgment was
signed, and the final judgment did not dispose of them.
See Lehmann v. Har-Con Corp., 39 S.W.3d 191, 200, 44
Tex. Sup. Ct. J. 364 (Tex. 2001) (explaining that a final
judgment is one that finally disposes of all remaining
claims and indicating that a dismissed claim is not a re-
maining claim).

We can affirm a summary judgment only on grounds
expressly set forth in the summary judgment motion.
Stiles v. Resolution Trust Corp., 867 S.W.2d 24, 26, 37
Tex. Sup. Ct. J. 274 (Tex. 1993) ("[A] summary judg-
ment cannot be affirmed on grounds not expressly set out
in the motion or response"). Because Appellees moved
for summary judgment only on the grounds that the 1967
contractual will did not prohibit Vivian from making
inter vivos transfers and based on the doctrine of res ju-
dicata, we cannot sustain the summary judgment on any
other grounds. See id. We have already held that the
1967 contractual will did not prohibit Vivian from mak-
ing inter vivos transfers. And, for the reasons set forth
above, the doctrine of res judicata does not bar Appel-
lants' fraud and conspiracy to defraud claims. Therefore,
the trial court erred by granting summary judgment for
Appellees on these claims based on res judicata. We sus-
tain Appellants' second issue to the extent it challenges
the summary judgment on Appellants' fraud and con-
spiracy to defraud claims.

IV. CONCLUSION

Having overruled Appellants' first issue, we affirm
the trial court's summary judgment on Appellants' claims
for breach of contract, constructive trust, action to set
aside transfers, tortious interference with inheritance
rights, and conversion and misappropriation of property,
as well as on Appellants' request for an accounting and a
temporary injunction. Having sustained Appellants'
second issue in part, we reverse the trial court's summary
judgment on Appellants' fraud and conspiracy to defraud
claims and remand those claims to the trial court.

SUE WALKER
JUSTICE



