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OPINION 

 

ORDER DENYING PLAINTIFF'S MOTION TO 

STRIKE  

Pending before the Court is Plaintiff's motion to 

strike, filed June 13, 2006. After consideration of the 

motion, the response, and the reply, the Court DENIES 

the motion. 

Plaintiff MGE UPS Systems, Inc. seeks to strike the 

expert declaration of Henry Saint Dahl, which was prof-

fered by defendants Fakouri Electrical Engineering, Inc., 

Michael I. Khalil, and Eldrick Lee Lofton (collectively, 

"Fakouri"). Fakouri identified Saint Dahl as an expert on 

the transfer of copyrights under French law in their No-

vember 29, 2004, expert disclosures. Attached to the 

disclosures was a copy of Saint Dahl's October 12, 2004, 

declaration. 1 On May 31, 2005, MGE moved to strike 

several declarations submitted by Fakouri, including the 

expert declaration of William Rustrum, who was also 

identified in Fakouri's 2004 expert disclosures. At no 

point, even in its motion for partial summary judgment, 

its responses to Fakouri's motion for summary judgment, 

or its motion to strike, did MGE raise any objection to 

Saint Dahl's declaration. The deadline for filing motions 

to strike was May 9, 2005. (Doc. # 227.) 

 

1   In support of its amended motion for partial 

summary judgment, Fakouri submitted a declara-

tion by Saint Dahl that was similar to the 2004 

declaration, but that was dated April 25, 2005. 

(Defs.' App. in Supp. at 1372-81.) However, 

MGE specifically challenges Saint Dahl's 2004 

declaration. 

Indeed, Fakouri asserts in its response that MGE's 

motion is untimely because MGE was first aware of 

Saint Dahl's testimony in September 2004 at the prelim-

inary-injunction hearing, discovery has closed, and trial 

is currently set for October 2006. MGE asserts that be-

cause Fakouri has had an opportunity to "fully respond" 
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to the motion to strike, Fakouri will not be prejudiced by 

the timing of the motion. But trial is a mere nine weeks 

away, and striking one of Fakouri's experts at this late 

date would surely be prejudicial. See Canales Martinez 

v. Dow Chem. Co., 219 F. Supp. 2d 719, 723 (E.D. La. 

2002). This seems especially true when the deadline to 

file such motions was over a year ago. 

SIGNED July 26, 2006. 

/s/ Terry R. Means 

TERRY R. MEANS 

UNITED STATES DISTRICT JUDGE 

 


